
Public Procurement Law Damages As An
Effective Remedy
In the realm of public procurement, damages serve as a cornerstone
remedy, empowering contractors to seek compensation for losses incurred
due to breaches of contract by public entities.
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Understanding Public Procurement Law Damages

Damages in public procurement law encompass a wide range of financial
losses resulting from a breach of contract, including direct and
consequential losses.

Direct Losses: These are the immediate and easily quantifiable
losses directly resulting from the breach, such as lost profits, expenses
incurred, and value of the contract.
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Consequential Losses: These are indirect or foreseeable losses that
arise from the breach, such as loss of business reputation,
consequential expenses, and loss of future opportunities.

Scope of Damages in Public Procurement Law

The scope of damages available in public procurement law varies
depending on factors such as the type of contract, the nature of the breach,
and the applicable legal framework.

Contractual Damages: These are damages specifically provided for
in the terms of the contract.

Common Law Damages: These are damages awarded under general
principles of contract law, such as breach of contract,
misrepresentation, and negligence.

Statutory Damages: These are damages prescribed by statutes or
regulations specifically applicable to public procurement.

Quantification of Damages

To successfully recover damages, contractors must provide evidence to
quantify their losses. This involves employing recognized methods of
calculation, such as:

Cost-Plus Approach: Calculating the difference between the actual
costs incurred and the contract price.

Lost Profits Approach: Estimating the profits the contractor would
have earned had the contract been performed as agreed.



Market Value Approach: Determining the difference between the
market value of the contract at the time of breach and the contract
price.

Mitigating Damages

Contractors have a duty to mitigate their losses by taking reasonable steps
to minimize the financial impact of the breach. Failure to mitigate can
reduce the amount of damages recoverable.

Enforcing Damages

To enforce damages, contractors can pursue legal action through
arbitration, mediation, or litigation. The specific process varies depending
on the terms of the contract and the applicable legal framework.

Case Studies

Several landmark cases illustrate the successful use of public procurement
law damages as an effective remedy:

Morrison Knudsen Corp. v. United States, 345 F. Supp. 535 (Ct. Cl.
1972): The contractor was awarded damages for the government's
delay in providing access to a construction site.

Clark Construction Group, LLC v. United States, 127 Fed. Cl. 455
(2016): The contractor recovered damages for the government's
breach of a contract to construct a federal building.

Public procurement law damages provide contractors with a powerful tool
to seek compensation for losses resulting from breaches of contract by
public entities. By understanding the scope, quantification, and



enforcement of damages, contractors can effectively protect their rights and
maximize their recovery.

This comprehensive guide serves as an invaluable resource for
contractors, attorneys, and professionals involved in public procurement,
empowering them to navigate the complexities of damages and secure fair
and just outcomes.
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